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IN THE OFFICE OF THE OMBUD FOR FINANCIAL SERVICES PROVIDERS 

PRETORIA 

Case Number:  FAIS 07077/12-13/ KZN 1 

In the matter between 

 

JOHANNES STEFANUS PHILLIPPUS NAUDE                    Complainant 

      

and 

 

GAWIE EN ADRI DU TOIT MAKELAARS CC                        First Respondent 

GAWIE DU TOIT                                                                      Second Respondent    

_________________________________________________________________________ 

DETERMINATION IN TERMS OF SECTION 28 (1) OF THE FINANCIAL ADVISORY AND 

INTERMEDIARY SERVICES ACT 37 OF 2002 (‘THE ACT’) 

 

A. INTRODUCTION 

[1] Complainant retired from his employment with the Ermelo Counsel where he had worked 

in the electrical department. After retirement he made two investments in Sharemax. It is 

not disputed that respondents acted as complainant’s financial advisor and recommended 

investments in Sharemax. Both investments stopped providing a monthly income in about 
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July 2010. Respondents were unable to assist complainant and a complaint was filed in 

this office. 

 
B. THE PARTIES 

[2] Complainant is JOHANNES STEFANUS PHILLIPPUS NAUDE’ a pensioner residing in 

Ermelo. He is currently 75 years old.  

 
[3] First respondent is GAWIE EN ADRI DU TOIT MAKELAARS CC a close corporation, duly 

registered (registration: 2004/050899//23) of 31 Jacobz Street Ermelo. The CC is a 

licensed financial services provider (FSP) with FSP No 14808. 

 
[4] Second respondent is GAWIE DU TOIT a licenced FSP (FSP No 13620) and key 

individual of first respondent. In this determination I will refer to both respondents as 

“respondent” and will draw a distinction where necessary. I note that the complaint is 

against second respondent, who is also licensed in his own right, although 

correspondence reveals involvement of both respondents. 

 
C. THE COMPLAINT 

[5] After complainant retired, he took his pension funds and invested in certain policies, such 

as Liberty Life and Sanlam. His investment goal was to receive a monthly income and 

capital growth. However, complainant became dissatisfied with his investments as the 

value of the capital was dwindling. As a result, he contacted his broker, the second 

respondent. The latter advised him to withdraw funds from Liberty and invest in a more 

“profitable investment” like Sharemax.  
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[6] Respondent recommended Sharemax as the best investment at that time. He stated that 

numerous investors were changing to Sharemax. That Sharemax paid the highest 

possible interest, much higher than the banks. Respondent also assured complainant that 

there was no financial risk and that the capital was guaranteed to be safe. Complainant 

added “Mr Du Toit said that there was no risk whatsoever”.  

 
[7] The money complainant invested in Liberty was his pension fund pay out after 28 years 

of service with the Ermelo Town Council. Complainant retired in February 2003 from his 

job as head of the Electrical Department. He was unemployed when the investment in 

Sharemax was made. 

 
[8] Complainants income from the Liberty investment was R10 500 per month from an 

investment of just over R800 000. Respondent prepared an illustrative calculation for 

complainant and demonstrated that Sharemax provided a far higher monthly income of 

R11 500 per month. Complainant inquired as to how it was possible for Sharemax to pay 

more than the Banks. The response to this question from respondent is significant; 

respondent stated that it was because Sharemax were working with the Reserve Bank. 

That there was a court case between Sharemax and the Reserve Bank and the latter 

withdrew from the case. I deal with this in more detail below. 

 
[9] On respondent’s advice, complainant instructed him to cash out his existing investments. 

This was done and the available funds were used to make two investments, R 516 000 in 

Sharemax Zambezi Retail Park Holdings Ltd (Zambezi) and R 670 000 in Sharemax The 

Villa Retail Park Holdings Ltd (The Villa). After the investments were made, complainant 

received R5 100 per month from Zambezi and R6 400 per month from The Villa. It is 

important to note that the investment in Zambezi was made on the 1 September 2008 and 
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The Villa investment on the 1 July 2009, these are dates when the investment was 

implemented by Sharemax as effective, the actual advice and application was made 

before these dates; Zambezi on the 17 August 2008 and The Villa on the 5 June 2009 (my 

emphasis, the significance of these dates is dealt with below).  

 
[10] On the 31 July 2010, Sharemax failed to make the monthly payment. Complaint called 

respondent and inquired; Respondent promised to investigate. Respondent called back 

and assured complainant that payments will be restored and that he had nothing to be 

concerned about. Complainant has since not received any further payments and believes 

that his capital is lost. Complainant points out that he has no other investments and has 

lost his income. Complainant made several calls to respondent who assured him that his 

capital is still guaranteed, but could provide no explanation for the sudden failure of 

Sharemax to pay monthly returns. 

  
[11] Complainant states that after July 2010 he received correspondence from Frontier Asset 

Management (Frontier). He provided copies of these documents. What complainant 

received were exchangeable debentures from Nova Property Group Investments (Pty) 

Ltd. However, this did not translate into any further payments. Consequently, complainant 

also requested that this office join Frontier in this complaint and try to recover his capital 

from them. Complainant was under the impression that the buildings were now completed 

and let to tenants, and therefore expected his capital plus growth to be paid to him. He 

also repeatedly asked that respondent compensate him with an amount equal to his 

capital plus the sum total of all missed interest payments. 

 
[12] Complainant was unable to obtain information about what had happened to Sharemax 

and, in particular, what had happened to his capital and promised returns. In desperation 
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he called a meeting with Respondents attorneys, Peet Slabbert Attorneys. On the 27 

October 2016, complainant attended a meeting at respondent’s attorney’s offices. Present 

at the meeting were Mr Slabbert, respondent and complainant. The latter explained that 

he finds himself in deep financial trouble because the “negative aspects” of the investment 

had not been explained to him.  

 
[13] Mr Slabbert requested complainant to suggest how the matter could be resolved.  

Complainant suggested that respondent pay an amount of R700 000 into his ABSA bank 

account as well as a monthly payment of R15 000 for the next 10 years. Slabbert took 

notes and stated that he will discuss the matter with respondent and get back to him. 

Complainant also informed respondent and his attorney that the matter was referred to 

this office. By this time complainant had already filed a complaint with this office on the 03 

December 2012. There was no response from Mr Slabbert, regarding the proposal. 

However, in his response to the complaint, respondent made it clear that he does not hold 

himself liable for complainant’s loss or any part thereof. 

 
D. THE RESPONSE 

[14] Full details of complainant’s complaint were delivered to respondent. He responded in 

writing and provided supporting documents. In the interests of efficiency, I will deal with 

each material response after I state its details.  

 
No Complaint 

[15] Respondent initially took two technical points. The first being that there was no complaint 

against him. It appears that respondent misread complainant’s complaint believing that 

the complaint was directed only to Frontier Asset Management.  
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It is true that complainant requested compensation from Frontier, however he is very clear 

that he holds respondent liable for his loss due to the latter’s poor advice. It is common 

cause that complainant did not receive any financial advice and intermediary services from 

Frontier, such service came from respondent. There can be no doubt, from a reading of 

the complaint and supporting documents, that complainant was complaining about 

respondent. There is no merit in respondent’s submission that he was not the party 

complainant was complaining about. This fact was also made clear in the meeting held at 

respondent’s attorney’s office. 

 
[16] Respondent refers to Section 26 (1) (a) (iv) of The Act. This section is of no assistance to 

respondent and deals with the enactment of rules. However, I will assume in favour of 

respondent that he was referring to Rule 6 (b) of the Rules on Proceedings of this Office. 

There was compliance with this rule in the following respects: 

a) Respondent does not dispute that a meeting took place with the latter’s attorney where 

settlement was discussed. More than six weeks lapsed with no prospect of a 

settlement; 

b) After the complaint was lodged, a letter was written to respondent by this office drawing 

the latter’s attention to rule 6 (b). That letter was dated 14 October 2016. 

Notwithstanding the lapse of six weeks, no settlement was reached; and 

c) In respondent’s response, he made it abundantly clear that he was not liable for 

complainant’s loss. There was no prospect of a settlement. 

Prescription 

[17] According to respondent the complainant did not at an early stage make any claim against 

him and only became aware of a claim against him after the latter visited this office. 

Respondent relies on section 27 (2) of the Act. Again, this section is not helpful as it deals 
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with suspension of the running of prescription. I will assume in favour of respondent that 

he meant to refer to Section 27 (3) (a) (i) of The Act. If one had to take the earliest date 

when complainant ought reasonably to have known there was a problem with Sharemax, 

that will be the 31 July 2010. He filed his complaint with this office on the 3 December 

2012, well within three years. There is no merit in the submission that complainant’s claim 

prescribed. 

 
Replaced Financial Products 

[18] On the 15 February 2006, complainant appointed respondent as his FSP. An appointment 

form was signed by complainant. On the 28 February 2006, and during a consultation, 

complainant surrendered a Sanlam policy. On this date respondent introduced 

complainant to the Sharemax investment. Respondent handed complainant some 

brochures, or marketing material. 

 
[19] Between February 2006 and August 2008 complainant cashed in or terminated a number 

of investments with Sanlam and Liberty Life. In August 2008 complainant used the 

proceeds of these investments, in an amount of R516 000, to invest in Sharemax 

Zambezi. 

 
[20] On the 14 May 2009 complainant surrendered another Liberty investment which paid out 

in June 2009. Complainant, on respondent’s advice, used the proceeds of the investment 

to invest in The Villa in an amount of R670 000. Respondent attached the application 

forms and related documentation to his response. I will deal with these documents below. 

Presently what concerns me is that the Sharemax investments, to the knowledge of 

respondent, were replacement products which were wholly replacing existing financial 

products held by complainant. Firstly I am concerned that respondent did not comply with 
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the provisions of Section 8 (1) (d); and secondly, it is clear that complainant had held 

various investments with different product providers, in a diverse portfolio of investments 

and respondent advised him to replace his investments by putting all his eggs in one 

basket, Sharemax. It is not in dispute that after respondent’s advice, complainant no 

longer had a diverse portfolio but had invested all his available funds in Sharemax. 

Respondent contravened Section 8 (1) (d) of The Code. 

 
[21] Respondent failed to explain why he advised his client to invest all his funds with a single 

product provider in two investments which were high risk investments. Effectively, 

respondent advised complainant to disinvest from his conservative, relatively safe and 

risk-free investments, and to invest all his funds in an investment, which respondent, on 

his own version, admits to being high risk. Respondent failed to explain why, in the 

circumstances of complainant, he believed that the Sharemax investments were suitable 

for complainant’s needs. 

 
[22] I accept that complainant, like all investors, wanted a higher return from his investments. 

This does not justify advising a client to place all his funds with a single provider in a more 

risky investment. I take into account that respondent had known complainant for many 

years and had acted as his financial advisor. Respondent was well aware of complainant’s 

financial circumstances. He, as a responsible and reasonably competent FSP, should 

have weighed the risks in giving such advice to a client who had no prospects of recovering 

lost capital. Respondent failed to comply with Sections 2 and 8 (1) (c) of The Code. 

 
[23] Respondent explained that complainant was an intelligent man, had been the head of his 

department and was well versed with contracts. He also studied the prospectuses and 

carried out his own research into Sharemax. This does not assist respondent who was 
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nevertheless obliged to conduct himself according to the Code and in the best interests of 

his client. Respondent cannot shift the blame to complainant. The latter, like most 

educated and intelligent people, are not experts in financial products and investments; 

that explains why complainant appointed respondent as his FSP. 

 
Suitability 

[24] Respondent made an attempt at explaining why he recommended Sharemax. He states 

that initially he did not promote Sharemax products as he had some doubts about their 

business model. Only when they changed, did he decide to market their products. The 

irony of this statement is that respondent changed to Sharemax only after they started 

using a model that was highly risky and not likely to succeed. This can only be attributed 

to the fact that respondent did not care to study the Sharemax Zambezi and Villa models 

and failed to realise that this was a high-risk investment not suitable for pensioners. I will 

deal with this in more detail below. 

 
[25] According to respondent, complainant wanted an investment that will provide him with an 

income that will support his high standard of living. This is not likely to have happened. 

Complainant provided this office with details of his financial situation, including his assets 

and expenses. Complainant lives a modest life and cannot be seen as having a high 

standard of living. He currently relies on his State pension of R1500 per month and 

receives assistance from his two daughters. 

 
[26] Respondent was impressed with Sharemax’s outstanding 10-year record (although he had 

doubts about Sharemex). He also notes that the FSCR and the department of Trade and 

Industry approved of Sharemax and if they thought there was something wrong with it, 

they would have stopped Sharemax. This is unhelpful, respondent must be aware that 
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regulators do not carry out product approval. What is required of a reasonably competent 

FSP, is to obtain information about the product that is factually correct and informs him of 

the advantages and risks in the product so that the FSP is in a position to provide his client 

with appropriate financial advice. Respondent failed to do this, but what makes his conduct 

worse is that he advised client to invest in Sharemax after reading and understanding the 

prospectus which informed him that this was a highly risky investment not suitable for 

pensioners. 

 
[27] Respondent was impressed that investor funds enjoyed the safety of an attorney’s trust 

account. However, respondent is being deliberately vague about this. He knew that, 

immediately the cooling-off period ended, the funds were going to be paid out of trust to 

the promoters, Sharemax, who then used the funds to make an unsecured loan to the 

developer, this is stated in the same prospectus respondent studied. There is no record, 

by respondent that he explained to complainant that his funds were going to be used to 

make an unsecured loan to a builder. This is material information the complainant was 

entitled to in order to make an informed decision. 

 
[28] What makes matters worse is that Sharemax merely created an illusion that the investors’ 

funds were safe in an attorney’s trust account and that the funds will be paid out of trust 

on transfer of the property. This did not happen and all the funds were paid to the promoter 

before transfer took place. As a reasonably competent FSP, respondent ought to have 

known that the Sharemax scheme contravened the provisions of Notice 459. Respondent 

was under a duty to inform his client accordingly. He failed to do so. 
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The Risk 

[29] Respondent denies not having explained the risks in this investment to complainant. 

Respondent did not keep a record of advice wherein he recorded the risks explained and 

that notwithstanding these risks, complainant chose to invest. As I point out below, 

respondents’ record of advice was not completed as required by Section 9 of The Code. 

Respondent also unjustifiably shifts the blame to complainant by stating that it was the 

latter who carried out his own research into Sharemax before investing. It is not in dispute 

that respondent accepted the commission of 6% paid to him by Sharemax. 

 
[30] It is not in dispute that respondent, in advising complainant, told him that overseas property 

syndication is very successful and outperformed other investments and that Sharemax 

was a similar product. This was poor advice as I cannot think of a scheme like Sharemax 

that was allowed to proceed in any overseas market. Respondent did not compare apples 

with apples. The Sharemax scheme was totally different to other approved and successful 

property syndications. In fact, Zambezi and The Villa were also different to the other 

syndications Sharemax had promoted over some 10 years. Respondent was under a duty 

to point this out to his client. 

 
[31] In his defence, respondent states that he worked through the prospectus with complainant 

before the investment was made. The suggestion being that in this process, the risks were 

revealed. Respondent provides no details as to what he actually did in “working through” 

the prospectus. He is vague about it. It is highly unlikely that complainant would have 

invested had he known that investors own funds were being used to fund the building 

works and to pay the investors their monthly returns. 
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USSA 

[32] Respondent was not licensed to market this product in his own right. Instead he acted as 

a representative, in terms of section 13 of The Act, of FSP Network (Pty) Ltd trading as 

USSA. This means that respondent was trained in this product by USSA and under whose 

supervision he advised complainant to invest in Sharemax. 

 
[33] USSA provided respondent with a “disclosure document” which had to be signed by 

complainant after respondent explained its contents to him, and complainant did sign. This 

document, significantly, sets out some of the disadvantages and risks associated with the 

product. It also informs the investor that as a USSA representative, respondent was only 

authorised to market Sharemax and no other equivalent product. It is not disputed that 

respondent did not provide complainant with other or alternative investment choices. This 

is not the conduct of a reasonably competent FSP. 

 
[34] I deem it necessary to summarise the risks and warnings in this document: 

a) That even though the representative may provide advice, the ultimate decision to 

invest rests solely with the investor; 

b) There is a risk that capital and income could not materialise; 

c) The ability to transfer the shares and debentures is restricted by the absence of a 

market for those shares; 

d) Investors have no right to require the product supplier to purchase their 

shares/units/debentures or to have them redeemed; 

e) The company is newly formed without any trading history which can be used to 

evaluate the likely performance of the product supplier and its ability to achieve its 

objectives; 
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f) In cases where loan finance is advanced to a developer, there is a risk that the 

developer may default on its obligations or produce insufficient profits to make 

payments of returns or capital or other amounts due to the investor. The prospectus 

states that the investors’ funds were in fact to be used to advance loan finance to a 

developer; 

g) There is a “substantial risk” that the investor may not be able to sell his 

shares/debentures should the investor chose to do so in future; 

h)  The investor declares that they understand that they must take “particular care” to 

consider whether the product selected is appropriate to the investor’s needs, 

objectives and circumstances;  

i)  The repayment of capital and income is not guaranteed. The performance of the 

property syndication investment is not guaranteed; and 

j) The units/shares are unlisted and should be considered as a risk capital investment. 

 
 
[35] There can be no dispute that respondent, as a licensed FSP, was obliged to comply with 

The Code and to explain the nature of the product and the risk to complainant’s capital. 

This document was signed by the complainant in respect of each of his two Sharemax 

investments. The following is worth noting: 

a) The disclosure document is written in English and complainant is Afrikaans speaking; 

b) The document is written in the smallest possible font size, has little or no spacing and 

is difficult to read; 

c) The document contravenes Section 3 (1) (a) (vi) of The Code; and 

d) In the circumstances there was a duty on respondent to read, translate and explain 

the contents in plain language to complainant. There is no record of evidence that this 

was done. Even as a Section 13 representative, respondent was obliged to comply 

with The Act and The Code. 
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[36] On the probabilities, had respondent explained these risks to complainant, the latter would 

not have invested. 

 
[37] I also question the fact that, having understood that this was a high-risk investment, what 

motivated respondent to deem this a suitable investment for complainant? How was a 

recommendation to invest in such a high-risk investment in the best interests of 

complainant? Respondent provided no rational explanation for this. 

 
 

The Application Form 

[38] In respect of both Sharemax investments, complainant signed an application form. 

Attached to the form is a set of “instructions”. I must assume that respondent was trained 

in the use of this document and had read and understood it. He was therefore in a position 

to explain the contents to complainant. Incidentally, this document also does not comply 

with Section 3 (1) (a) (vi) of The Code. 

 
[39] Paragraph 15 of this document informs the applicant that upon expiry of the cooling off 

period, 10% of the invested funds will be paid out of trust to the promoter in order to cover 

administrative costs and broker commissions. It also states that, nevertheless, the 

investors’ monthly interest will be calculated on 100% of the investment. This immediately 

contradicts the undertaking that investor funds will be held within the safety of an attorney’s 

trust account. This was within the knowledge of respondent and there is no record that he 

drew complainant’s attention to it. 

 
[40] It then gets worse; the prospectus tells the investor and the FSP that the rest of the funds 

will be paid out of trust to the promoter who will use the funds to make an unsecured loan 

to the developer and from that loan, the developer will pay interest to Sharemax who in 
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turn paid investors their monthly interest.  Ironically, when asked how he thought 

Sharemax was going to pay the investors, respondent merely referred to the prospectus. 

It was an evasive response. But the real issue is whether or not respondent explained this 

to complainant. It is highly improbable that complainant would have invested had he been 

told what was to become of his funds. Respondent owed complainant a duty of care to 

make a full and frank disclosure of all the material information about the investment. He 

was also bound by The Code to do so.  

 
Risk Assessment 

[41] Respondent draws attention to a risk assessment document signed by complainant. The 

latter signed one for each investment. The document was prepared by Sharemax and 

each investor was required to sign it. The title of this document is “Sharemax Investments 

Risk Assessment on Product Information” (my emphasis). None of the questions in this 

document bears any relevance to client risk profile and tells one absolutely nothing about 

client’s tolerance for risk. To respondent’s own knowledge he was aware of complainant’s 

risk profile. Nowhere in his response does respondent suggest that complainant was 

assessed as a moderate or aggressive investor. It cannot be disputed that complainant 

was nothing other than a conservative investor with no tolerance for risk. 

 
[42] On the evidence before me respondent failed to consider that this product was not suitable 

to complainant’s risk profile. He therefore breached Section 8 (1) of The Code. I also make 

a finding that a reasonably competent FSP, in the circumstances, would not have advised 

complainant to invest in Sharemax. 
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Confirmation of Investment 

[43] After each investment was made, respondent sent a letter of confirmation to Complainant. 

This is obviously a standard letter wherein the investors name and investment details are 

filled in. Respondent relies on this letter to avoid liability for his advice. The letter states 

the following: 

a) Confirms that after considering client’s needs certain recommendations were made 

and the investor decided to proceed with the investment in Sharemax; 

b) Confirms that full information about “the building” in which client invested is in the 

prospectus; and 

c) Confirms that the product was explained and client understands what he is buying. 

 
[44] This letter was unilaterally written to complainant and there is no evidence that he agreed 

with the contents. Besides the letter is misleading. Complainant, according to the 

prospectus, did not invest in a building. The prospectus tells the investor that Sharemax 

did not own any property and that the building was being built on property belonging to 

the developer. 

 
Record of Advice 

[45] In respect of both investments, respondent sent copies of his “Record of Advice”. 

Significantly a note in the heading of this document states that this is a requirement of The 

Act and is intended to record the advice and process followed by the FSP. Both these 

documents were haphazardly filled in and do not serve the purpose for which it was 

intended. There is absolutely no record of the risks in Sharemax being explained; nor is 

there any record as to how respondent came to recommend Sharemax as a suitable 

investment for complainant. 
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[46] I refer to the record of advice for the second investment, in The Villa. The first section 

deals with “Client Objectives”; here respondent filled in “Aanvulling vir Pensioen”. The 

stated objective being the replenishment of pension. This should tell any reasonably 

competent FSP that this was a conservative investor not willing to take risks. One does 

not invest pension funds in high risk, capital risking, investments. 

 
[47] The record describes complainant’s financial situation as “good”; no other details appear. 

Complainant’s current product experience is described as “good”; no other details appear. 

The recommended product is merely stated as “Sharemax” no other detail appears. 

Significantly, there is absolutely no record as to how respondent came to recommend 

Sharemax as a suitable investment. Of importance is the fact that this record of advice 

does not support respondent’s denial that he failed to draw his client’s attention to the risks 

in Sharemax. Respondent contravened Section 9 of The Code. 

 
Schedule of Investments  

[48] Respondent also draws attention to a “Personal Financial Portfolio”; a document drawn 

up by him. It contains a schedule of complainant’s investments. The document records 

that complainant is invested only in “property” and only in two Sharemax investments to 

the total value of R1 186 000. There are no other investments. This was not what 

complainant’s portfolio looked like before he took respondent’s advice. Complainant had 

diverse investments of a conservative nature with established and dependable investment 

companies. After taking respondents advice, all complainant had was all his eggs in one 

basket. He went from low risk to very high risk. There is no record as to how respondent 

came to advise complainant to place all his funds, which he could not afford to lose, into 
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the hands of a high-risk property syndication. Nor is there any explanation as to why this 

investment was suitable for client. 

 
Section 311 

[49] On the 9 July 2012 respondent wrote a letter to complainant informing him that there was 

a Section 311 compromise made an order of court. The significant part of this letter is that 

respondent advises complainant that: “I confirm that these investments are in incomplete 

buildings and for an uncertain time will provide no income, the investments will recoup 

income only if the buildings can be completed and either rented or sold”. 

  
[50] What is relevant is that now the respondent tells complainant that the buildings are 

incomplete. At the time of making the investment, complainant was not informed about 

this nor was he told that Sharemax actually did not own any buildings. Respondent knew 

this and failed to inform his client when the investment was made.  

 
Media Reports 

[51] On respondent’s advice the Sharemax investments were made on the 17 August 2008 

and 6 June 2009 respectively. In as early as January 2008, media reports started surfacing 

questioning the Sharemax investments. In fact, between January 2008 and July 2009 

many articles and reports emerged in the media warning that Sharemax was a risk to 

investors. On respondent’s own version, he was aware of these reports and articles, he 

mentioned the following “ Die FDR en ander Staat instellings het nie die onderneming 

geblok of gestaak noe, self nie na die “sogenoemde” brief van kommer wat Prakke aan 

hulle gestuur het nie, en was dit my oordeel dat indien Prakke of enige iemand anders ‘n 

punt gehad het, sou die authoritiete die bou van Zambezi gestaak het.” In the interests of 
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accuracy, I quoted respondents actual words. What he said is that the regulators did not 

stop the scheme notwithstanding the so-called letter of concern written to them by Prakke, 

it is his view that if Prakke and anyone else had a point, the regulators would have stopped 

the building at Zambezi. The significance if this is that respondent is referring to Andre 

Prakker, a forensic investigator who wrote to the regulators warning about the Sharemax 

scheme. Prakke’s concerns were published in the media and that is where respondent 

read about it.  

 
[52] There were many articles written by respected journalists in respected publications 

warning about Sharemax and the risk the investment posed to investors. Respondent 

must have read these articles. Even if he had his own opinions about these reports, he 

still had a duty to draw complainant’s attention to them. On his own version, respondent 

drew complainant’s attention to the risks in the investment, yet failed to tell him about the 

negative reporting in the media. Had complainant read these articles, he most certainly 

would have questioned respondent’s advice to invest in Sharemax. 

 The Code obliges respondent to make full and frank disclosure of all available information 

regarding the investment. Respondent failed to comply to the detriment of his client who 

had placed his trust in him. 

 
[53] Whilst the media consistently red flagged the Sharemax investments, respondent saw fit 

to ignore them, possibly disbelieve them and failed to tell his client about it. This is not the 

conduct of a reasonably competent FSP. The fact that in the midst of controversy 

respondent went ahead and still recommended the product to his pensioner client is 

nothing short of reckless conduct. 
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E. THE ISSUES  

[54] The issues for investigation and determination amount to this: 

a) Did Respondent, in advising his client, conduct himself in terms of the General Code, 

in particular section 2; and 

b) Did the Respondent actually comply with the provisions of the following sections of 

The Code: 

Section 3 (1) (a) (i) and (iii); Section 7 (1) (a); Section 8 (1) (a), (b), (c) and (d); Section 

8 (2) and Section 9. 

c) Did respondent act in breach of his contract with Complainant; and 

d) Did Complainant suffer loss and if so, what was the cause of the loss and the quantum 

thereof. 

 
F. APPLICATION OF LAW 

[55] Bearing in mind the facts found to be proved and the conclusions to be drawn from them, 

the following findings can be made: 

a) Respondent failed to act honestly, fairly, with due skill, care and diligence; 

b) Respondent failed to act in the interests of his client and by his conduct compromised 

the integrity of the financial services industry. Respondent contravened section 2 of 

The Code; 

c) Respondent failed to provide full and frank disclosure of all the material information 

about the Sharemax product; 

d) Respondent failed to enable complainant to make an informed decision. Respondent 

contravened section 7 (1) (a) of The Code;  

e) Respondent failed to seek relevant information from complainant and failed to provide 

appropriate advice. Respondent failed to identify a product that was appropriate to 
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complainant’s risk profile and financial needs. Respondent contravened section 8 (1) 

(a), (b) and (c) of The Code; and 

f) Respondent failed to comply with Section 8 (1) (d)  of The Code. 

 
[56] The fact that respondent was in breach of the Act and The Code does not mean that he 

is therefore liable for complainant’s loss. There needs to be a breach of contract as well 

as a claim in delict. 

 
[57] Further, this office as well as the Board of Appeal have consistently found that where a 

client invests in a financial product pursuant to financial advice provided by an FSP,  there 

exists a contract between FSP and client. It is an express, alternatively implied term of the 

contract that Respondent, in carrying out his obligations, will comply with the provisions of 

the Act and The Code. For reasons already stated, respondent was in breach of this term. 

A consequence of this breach was the loss of complainant’s capital. 

 
[58] In a number of recent judgments in the high court, it was found that complainant’s claim 

is one in delict based on negligence. Once it is established that the respondent gave 

financial advice, two questions arise: 

a) did the respondent comply with his legal duties towards the client; and 

b) whether in terms thereof the respondent acted wrongfully and negligently. 

 
[59] A reasonably competent FSP in the position of respondent would have done the following: 

a) Carried out diligent research to become familiar with the nature of the Sharemax 

product he intended to sell, respondent received training and instruction about the 

product as part of his Section 13 appointment as a representative; 
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b) Would have found out that the Zambezi and The Villa promotions were completely 

different to all the other property syndications Sharemax had promoted in the past; 

c) As a basic step he was required to read and understand the prospectus and the 

annexures thereto and explain it to complainant in plain language; 

d) Should have made a point of understanding how Sharemax intended to pay his 

commission and investors returns bearing in mind that Sharemax owned no assets 

and enjoyed no trading history and did not have any independent means of making 

these payments (these facts are stated in the prospectus). Significantly, respondent 

had a duty to explain this to complainant; 

e) Would have noticed that contrary to what was initially stated in the prospectus,  

investor funds will not be kept in trust but will be paid out to the developer at the 

discretion of the promoter. This too is stated in the prospectus as well as in the 

disclosure document and had to be explained to complainant; 

f) Respondent knew that investor funds were going to be lent to the developer at an 

interest rate of 14% and that there was no security for the loan (stated in the 

prospectus). He was under a duty to inform complainant about this. 

g) Would have called for and read the Sale of Business Agreement between the promoter 

and the developer (the agreement is in the schedules and annexures to the 

prospectus). Had he done so respondent would also have found out that 3% of the 

investor’s capital was being paid out as “agents commission” and that was even before 

the money was lent to the developer, 10% was deducted by the promoter as 

administrative fees. The developer then paid the promoter 14% interest on the loan; a 

further 14% taken out of the investors’ funds. A reasonably competent FSP would have 

worked out that after 27% of the capital was deducted, investors were still going to be 

paid 12% interest on 100% of their capital. This was certainly not sustainable (these 

facts are stated in the prospectus). Respondent failed to inform complainant of this; 
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h) Would have noticed that the shares will not be easy to dispose of, the promoter offered 

no assistance in disposing of the shares and the onus was placed on the investor to 

find a buyer (also stated in the prospectus and the disclosure document); 

i) Would have explained the risks in the investment as stated in the disclosure document; 

and 

j) Drawn his client’s attention to the media reports about Sharemax. 

 
Clearly by failing to draw complainant’s attention to the above information, respondent 

failed in his legal duties to his client. 

 
[60] The respondent also acted wrongfully and negligently; he was under a legal duty of care 

to make a disclosure of these facts to complainant. Respondent acted negligently in not 

making full and frank disclosure thereby depriving complainant of the right to make an 

informed decision. 

 
[61] The respondent must be judged by the standard of a reasonably competent FSP in the 

same circumstances. Then the inquiry must progress to the next question: would a 

reasonably competent FSP have advised complainant differently. It is overwhelmingly 

clear that a reasonably competent FSP would have read and understood the prospectus 

and would not have advised complainant to invest in a manifestly high-risk investment 

where there was a prospect of losing all the capital. The SCA in Durr v ABSA Bank, Schutz 

JA stated as follows: 

“The reasonable person has no special skills and lack of skill or knowledge is not per se 

negligence. It is, however, negligent to engage voluntarily in any potentially dangerous 

activity unless one has the skill and knowledge usually associated with the proper 

discharge of the duties connected with such an activity.” 
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“Liability in delict arises from wrongful and negligent acts or omissions. In the final analysis 

the true criterion for determining negligence is whether in the particular circumstances of 

the conduct complained of falls short of the standard of the reasonable person.” 

Respondent’s conduct fell short of a reasonably competent FSP and Respondent was the 

factual and legal cause of complainant’s loss. 

See Sea Harvest Corporation (Pty) Ltd and Another v Duncan Dock Cold Storage (Pty) 

Ltd and Another 2000 (1) SA 827 (SCA). 

I refer to the following decisions: 

OOSTHUIZEN v CASTRO AND ANOTHER 2018 (2) SA 529 (FS) 

CENTRIQ INSURANCE COMPANY LTD v OOSTHUIZEN AND ANOTHER 2019 (3) SA 

387 (SCA); 

ATWEALTH (PTY) LTD AND OTHERS v KERNICK AND OTHERS 2019 (4) SA 420 

(SCA) at p529. 

 
G. QUANTUM 

[62] Respondent invested R516 000 in Zambezi and R670 000 in The Villa. Respondent is liable 

for complainant’s loss of capital. 

 
H. THE ORDER 

[63] In the premises, I make the following order: 

1. The complaint is upheld; 

1.1 Respondents are ordered to pay complainant, jointly and severally, an amount of 

R516 000 in respect of the Zambezi investment; 
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1.2 Respondents are ordered to pay complainant, jointly and severally, an amount of 

R670 000 in respect of The Villa investment; 

2. Interest is payable at 7,75% per annum on each capital amount from a date 14 days from 

service of this order to date of payment. 

3. Upon such payment, the complainants is to cede his rights in respect of any further claims 

to these investments to the respondent. 

4. Should any party be aggrieved with the decision, leave to appeal is granted in terms of 

section 28 (5) (b) (i), read with section 230 of the Financial Sector Regulation Act 9 of 

2017. 

 

DATED AT PRETORIA ON THIS THE 14th DAY OF OCTOBER 2020. 

 

_________________________________________ 

ADV NONKU TSHOMBE 
 
OMBUD FOR FINANCIAL SERVICES PROVIDERS 
 

 

 


